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ment of the said works, and the incomes and other funds belonging 
to the same, until the further order of this court. Let an injunc- 
tion for that purpose issue upon filing a bond with security in 
twenty thousand dollars, pursuant to the statute in such case 
provided. 



Court of Errors and Appeals of New Jersey. — March Term, 1852. 

BENJAMIN S. MCLFORD, APPELLANT, and JONATHAN BOWEN AND OTHERS, 

RESPONDENTS.' 

1. The rule that an executor, administrator, guardian, or trustee, cannot directly 
or indirectly become a purchaser at his own sale, is firmly established. 

2. It is uniformly held in courts of equity, that the trustee will not be permitted to 
derive benefit from a purchase thus made, but that the deed will be avoided at 
the instance of the cestui que trust. 

8. It has been held in this State, not only that the deed may be avoided in equity, 
but that as against the cestui que trust it will be treated as void in a court of law. 
The rule at law, however, is not that the deed is absolutely void ; the extent of the 
doctrine is that the cestui que trust may avail himself of the objection at law. 

4. Admitting the doctrine of the courts of law in its fullest extent, the trustee, in 
case the deed be avoided, may be entitled to equitable relief. And the equities 
subsisting between the trustee and cestui que trust cannot depend upon the tribu- 
nal in which relief is sought. The equities of the trustee cannot be defeated by 
the cestui que trust resorting to law rather than equity, for relief. 

5. Where the cause was retained for the purpose of final relief in equity, and no- 
thing could be gained by permitting the party to proceed with his action at law, 
the injunction was continued. 

On the twentieth of February, eighteen hundred and thirty-seven, 
the appellant and John S. Mulford, administrators of Mason Mul- 
ford, deceased, made sale of part of the real estate of their intes- 
tate, for the payment of the debts of the estate, by virtue of an 

1 1 Stockton's N. J. R. 797. Reported in the court below, 4 Halst. Ch. 751. 
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order of the Orphans' court of the county of Cumherland. At the 
vendue, the land was struck off to one Isaac Mulford, he being the 
highest bidder, for the sum of eighteen hundred dollars. On the 
first of March, eighteen hundred and thirty-seven, a deed was made 
by the administrators, pursuant to the sale, to Isaac Mulford. On 
the same day and for the same consideration, he re-conveyed the 
land to the complainant. 

At the July term, eighteen hundred and forty-seven, two of the 
heirs at law of Mason Mulford, the intestate, instituted an action of 
ejectment against the complainant for the recovery of their share 
of the real estate thus sold and conveyed. The complainant there- 
upon filed his bill in equity against the plaintiffs in the action of 
ejectment, praying that they might be restrained by injunction from 
further proceeding at law, and be decreed to confirm the title of the 
complainant to the said real estate ; or if the chancellor should be of 
opinion that the title of the complainant was voidable in equity, that 
they might come to an equitable account ; that the complainant 
might have a lien upon the real estate for the amount of the pur- 
chase money and of all permanent improvements made by him upon 
real estate, over and above the rents and profits. 

An injunction issued pursuant to the prayer of the bill. Upon the 
hearing, the injunction was dissolved, but the bill was retained, no 
final decree having been made upon the merits. From the order of 
the chancellor, dissolving the injunction, the complainant appealed. 

The opinion of the court was delivered by 

Gbeen, C. J. — The well settled rule in equity, that an executor, 
administrator, guardian, or trustee, cannot directly or indirectly be- 
come a purchaser at his own sale, has not been called in question. 
The rule is firmly established. It rests upon clear principles. It 
is dictated by obvious considerations of policy. It is essential to 
guard at once the trustee from temptation, and the cestui que trust 
from the consequences of fraud and injustice. It is uniformly held 
in courts of equity that the trustee will not be permitted to derive 
benefit from a purchase thus made, but that the deed will be avoided 
at the instance of the cestui que trusts. In this State it has been 
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held not only that the deed may be avoided in equity, hut that as 
against the cestui que trust it will be treated as void in a court of 
law. The doctrine obtains not only where the trustee has been 
guilty of actual fraud, but also in cases of construction or equitable 
fraud resulting from the mere purchase by the trustee of the estate 
of the cestui que trust, without regard to the bona fides or mala 
fides of the transaction. 

It was earnestly insisted upon in argument, on the part of the 
appellant, that the rule at law, as adopted in this State, is inconsis- 
tent, not only with the practice of courts of law elsewhere, but with 
sound principle. If it were so, it would not be in accordance with 
the practice of a court of equity, in administering relief, to proceed 
upon the ground that a legal principle, long established in courts of 
law, was erroneous ; nor could such a conclusion be of any avail to 
the appellant in this cause. He seeks relief in equity upon the 
very ground that at law his deed will be avoided. This constitutes 
in fact the equity of his bill. Without it his relief would be com- 
plete at law, and he would have no standing in a court of equity. 
This bill must necessarily be dismissed. 

Nor is it designed to intimate an opinion, that sitting even as a 
court of common law this court would be disposed to unsettle the 
rule that a deed made by an executor or trustee directly or indi- 
rectly to himself, may be avoided at law as well as in equity. No 
inconvenience has arisen, nor is it perceived that any will necessa- 
rily result from the practice. Sound policy requires that not the 
slightest encouragement should be given to the practice of trustees 
dealing in the estates of their cestui que trusts. 

The rule at law, however, is not that the deed is absolutely void. 
Such expressions have no doubt been used by courts, but clearly 
without regard to critical accuracy. The extent of the doctrine is, 
that the cestui que trust may avail himself of the objection at law, 
and is not necessarily driven to equity for relief. The deed is not 
absolutely void. It is good unless the cestui que trust elect to 
avoid it. 

Admitting the doctrine of the courts of law in its fullest extent, 
the trustee, in case the deed be avoided, may be entitled to equi- 
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table relief. It is true that a court of law cannot adjust equities 
and administer relief upon equitable principles, but for that very 
reason the doors of a court of equity ought not to be barred against 
him. Courts of law never have decided that the trustee should lose 
the land and the purchase money also ; that the cestui que trust 
should recover the land and retain the price paid for it. They have 
simply avoided the purchase, and left the parties to resort to equity 
for relief; any other doctrine would convert a rule designed for. the 
suppression of fraud into an instrument of fraud. In case, then, 
the cestui que trusts attempt at law to recover the estate purchased 
by the trustee, he may come into equity for relief. Whether he be 
or be not entitled to relief, will necessarily depend upon the charac- 
ter and circumstances of the transaction. 

Nor is the relief sought by the complainant obnoxious to the ob- 
jection urged by the respondent that a court of equity will never 
relieve a party against his own fraudulent act. The complainant 
is not seeking to avoid his contract, or asking to be protected 
against its consequences. The cestui que trusts seek in a court of 
law to avoid the contract, and recover the premises conveyed to the 
trustee. He asks that they may be restrained from recovering the 
possession of the premises, until they repay the money actually 
advanced, and the equities between them be adjusted. In other 
words, he asks the relief to which he would clearly have been en- 
titled had the cestui que trusts sought to avoid the deed in equity, 
and not at law. Nothing can be clearer than that the equities sub- 
sisting between the trustee and the cestui que trust cannot depend 
upon the tribunal in which relief is sought, and that the equity of 
the trustee should not be defeated by the cestui que trusts resorting 
to law rather than equity for relief. Though a court of law be in- 
competent to administer relief, the arm of a court of equity is not 
thereby shortened. 

If the cause is retained for the purpose of final relief in equity, 
nothing can be gained by permitting the party to proceed with the 
action at law. The question of actual fraud cannot be tried in that 
suit. The jury will be instructed, in case it appear that the admin- 
istrator was a purchaser at his own sale, whether he be guilty of 
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actual fraud or not, that their verdict must be for the plaintiff The 
proper mode of taking the verdict of a jury upon the question of 
actual fraud, if that be desirable, would be by an issue at law. The 
injunction, therefore should be continued till the cause is finally set- 
tled in equity. 

No opinion can now with propriety be expressed upon the merits 
of the case. The appeal is solely from that part of the decree dis- 
solving the injunction. From the residue of the decree there is no 
appeal. Indeed the merits of the case do not appear to have been 
at all considered — certainly not decided upon by the chancellor. 
This court, therefore, cannot decide upon them. 

The necessary parties, moreover, are not before the court, to war- 
rant a final decree. Only two of the heirs are made parties to the 
bill. 

The order dissolving the injunction must be reversed, the injunc- 
tion continued till the further order of the court, and the cause re- 
mitted to the court of chancery to be proceeded in according to the 
rules and practice of that court. 

Decree accordingly. 



Court of Errors and Appeals of New Jersey. — June Term, 1852. 

THE EXECUTORS OF JOHN P. QUICK, APPELLANTS, and ELIZABETH FISHER 



ET AL., RESPONDENTS 



1. As a general principle, a trustee has no power to change the character of the trust 
fund ; and if he assume the power of converting real estate into personal, or per- 
sonal into real, he acts at his peril. 

2. If a change in the character of the fund be deemed necessary, or for the interest 
of the beneficiary, it should be made only with the permission and by the sanc- 
tion of a court of equity. 

3. The rule applies not only to executors, administrators, guardians of infants and 
lunatics, and other trustees specially constituted by law, but to all trustees 
having charge of the property of others. 

1 Stockton's Rep. 802. The case in Chancery is reported in 4 Halst. 674; and on 
appeal, 4 Halst. 778. 



